June 28,2011 



The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

We thank you for vour extraordinary efforts to enact legislation that would facilitate U.S.^ 
compliance with its consular notification and access obligations and to express the 
Station's strong support for S, 1 194, the Consular Notification Compliance Act of 201 1 ~ 

(CNCA). 

The millions of U.S. citizens who live and travel overseas, including many ofi foe «a £ 
and women of our Armed Forces, arc accorded critical protections by »nternalao^eaUes that 
ensure that detained foreign nationals have access to then country s consulate. Consular 

copulate is often essential for them to gain knowledge about the foreign 
anoTow to access a lawyer, to report concerns about treatment m 

their farmly, or to obtain needed food or medictne. Prompt access to U.S. consular officers 
prevents U.S. citizen prisoners from being lost in a foreign legal system. 

The United States is best positioned to demand that foreign governments respect consular 

receive critical consular assistance. 

The CNCA will help us ensure that the United States complies fully with ^ obligations 
t0 pr ov2 foX n^ionals P deta 1 ned in Une United States 
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efforts each of our Departments conducts in this area. 

The CNCA appropriately balances the f^^X^^^ 
proceedings, protect the ^^Zto^^ ^ capital charges to raise 
violation of consular notification nghte. BV allowing o« d d t0 

umely claims that authorities have faded to ^j^^^Z, minimizes the r 1S k 
ensure that notification and access is afforded at that time, the uwu* luriu 

^ . violauon ~H later caU 2 — ™— ueath Wore 

ur££=^ 

establish no. only a violation of tar eonsid n^ts who claim a violation 

resulted in actual prejudice. Going forwo, ^^J^^SL. but docs not 
of their VCCR rights an opportunity for meaningful access to mar cons a 
otherrvise create any judicially enforceable rights. 

Ate more to seven years and <h= efforts ^•f^V^^^ 
tally satisfy U.S. obligations under thejudgnwtof <^ ° f 

anoto comply U the U.S. Supreme c4*.*W*^^^ U ^ J, 

commitment to honoring our international legal obligations. 

The CNCA unmistakably benefits U.S. foreign policy interests. Man; rof :** ^important 
allies Atonal institutions wjh whicl we 

Kingdom, the European Union, Brazil ^^^S^^pm the United States 
Council of Europe, among others-have N^^J^^SSU^L and access 

Xa W "sstexpress their strong support for this Legation. 

This legislation is particularly important to our ^^^^ JSfcjL 
Our law enforcement partnership with Once i has ^hed ^^S^M 
in recent years. Continued noncompliance with Xv ^^^StoTSf *e problem a 

jeopardizes 0^.^^^; ^^ffwTetSTS^ excellent U.S.-Mexico 

orgLzed crime, and in a host of other areas continues apace. 
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th* TNCA is a carefully crafted, measured, and essential legislative solution to 
In sum, the CNCA is work towards finding an appropriate 

strand preserve some of our most vital international relanonsmps. 



Sincerely, 




Eric H. Holder, Jr. 
Attorney General 



Hillary Rodham Clinton 
Secretary of State 
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5 1194 - Consular Notification Compliance Act of 2011 (Introduced in Senate 

6 - IS) 



S 1194 IS 

112th CONGRESS 
1st Session 
S. 1194 

To facilitate compliance with Article 36 of the Vienna Convention on Consular Relations, 
done at Vienna April 24, 1963, and for other purposes. 

IN THE SENATE OF THE UNITED STATES 

June 14, 2011 

Mr. LEAHY introduced the following bill; which was read twice and referred to the 
Committee on the Judiciary 



A BILL 



To facilitate compliance with Article 36 of the Vienna Convent.on on Consular Relations, 
done at Vienna April 24, 1963, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United States of 

America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the ' Consular Notification Compliance Act of 2011'. 
SEC 2. PURPOSE AND STATEMENT OF AUTHORITY. 

(a) Purpose- The purpose of this Act is to facilitate compliance with Article 36 of 
ihe Vienna 'convention on Consular Relations, done at V«nna AP^ ^963 , and 
any comparable provision of a bilateral international agreement addressing 

^^Z^^s Act is enacted pursuant to authority contained 
in articles I and VI of the Constitution of the United States. 

SEC. 3. CONSULAR NOTIFICATION AND ACCESS. 



- ; : 9 t 



. oeBl peo or arrested ^ " 

national be notified of the detention or arrest, 

(b) NO mTtn GENERAL- The consulate of the foreign state of which an individual 

(2 ) ' FIRST APPEA^NCE- 6 If a n appropriate offieer or "PjJ^^. 
Federal Government or a State or local government has not noMled the 

ssss==r 

employee, or agency of a State or local government. 
SEC. 4. PETITION FOR REVIEW. 

(3) In mjURISDICTION- Notwithstanding any other provision of law a Federal 
court shall have jurisdiction to review the merits of a pet.t.on claiming a 
Nation of Artfde 36(1) (b) or (c) of the Vienna Convention on Consular 
Relations, done at Vienna April 24, 1963, or a comparable prov,s,on of a 
b'S international agreement addressing consular n^ficrton and 
access, filed by an individual convicted and sentenced to death by any 
Federa or State court before the date of enactment of this Act, 
(2) DATE FOR EXECUTION- If a date for the execution of an indi dual 

eicrfbed in paragraph (1) has been set, the court sha gran t a * a y of 
execution if necessary to allow the court to review a petition f.led under 

^STANDARD- To obtain relief, an individual described in paragraph (1) 
shall make a showing of actual prejudice to the criminal convection or 
sentence as a result of the violation. The court may conduct an 

This materiel is distributed by The Raben Group LLC on behalf of the Embassy of Mexico. 
ZdTnaUnSZtion is available at the Department of Justice, Washington, DC. 



5 1? / 9 \&\ 



X V d 90 £ L L L Z 



evidentiary hearing if necessary to supplement the recorc I and upon a 
Ending of actual prejudice, shall order a new tnal or sentencing 
proceeding. 

(4) LI Ta T HN G^"eRAL- a petition for review under this section shall be 

filed within 1 year of the later of~ 

(0 the date of enactment of this Act; 

) the date on which the Federal or State court judgment 
aoainst the individual described in paragraph (1) became 
Sal by the conclusion of direct review or the exp.ratlon of 
the time for seeking such review; or 
(iii) the date on which the imped.ment to filing a petition 
created by Federal or State action in violation of the 
Constitution or laws of the United States is removed -the 
individual described In paragraph (1) was prevented from 
filing by such Federal or State action. 
(B) TOLLING- The time during which a properly filed apphcat .or i for 
State post-conviction or other collateral review with respect to the 
pertinent judgment or claim is pending shall not be counted toward 
the 1-year period of limitation. 
(V HABEAS PETITION- A petition for review under this section shall be 

enactment of this Act or if such application Is required » be filed before 
thl date that is 1 year after the date of enactment of this Act, such 
oetition for review under this section shall be filed not later than 1 year 
afte the enactment date or within the period prescribed by paragraph 
MKA (Hi) whichever is later. No petition filed in conformity with the 

ui ments of the preceding sentence shall be considered U ^second or 
successive habeas corpus application or subjected to any bars to relief 
ba^or P S-eicSSrt proceedings other than as specified In paragraph 

(3). 

(6) APPEAL- GENERAL _ A f(na| Qrder on a petition for review under 

paragraph (1) shall be subject to review on appeal by the court of 
appeals for the circuit in which the proceeding is held. 
(B) APPEAL BY PETITIONER- An individual described in paragrapn 
1 may appeal a final order on a petition for review under 
paragraph (1) only if a district or circuit judge issues a certificate of 
appealability, A district judge or circu:t judge may issue a . 
certificate of appealability under this subparagraph if the individual 
has made a substantia, showing of actual prejudice to the : criminal 
conviction or sentence of the individual as a result of a violation of 
Article 36(1) of the Vienna Convention on Consular Relations done 
at Vienna April 24, 1963, or a comparable provision of a bilateral 
international agreement addressing consular notification and 
access. 

(b) Violation- 
's material is distributed by The Raben Croup LLC on behalf of the Embassy of Mexico. 
SSSrmattcn is available et the Department of Justice, Washington, D C. 



(1) IN GENERAL- An individual not covered by subsection (a) who Is 
arrested, detained, or held for trial on a charge that would expose the 
individual to a capital sentence If convicted may raise a claim of a 
\Z Ltion of Article 36;i)(b) or (c) of the Vienna Convention on Consular 
SaSns dSS at Vienna April 24, 1963, or of a comparable Provision of 
J b atera'l fnternationai agreement addressing consular not.fjce *oy and 
access, at a reasonable time after the ,nd,vidual bec0 ™ s * w . 3 ™°[ the 
violation, before the court with Jurisdiction over the charge. Upon a 

nnd,n ^ A ?t™fa^o7the foreign state of which the individual Is a 
national shall be notified immediately by the detaining authority, 
and consular access to the individual shall be afforded in 
accordance with the provisions of the Vienna Convention on 
Consular Relations, done at Vienna April 24, 1963, or tne 
comparable provisions of a bilateral international agreement 
addressing consular notification and access; and 

(B) the m°shali postpone any proceedings to the extent the court 
determines necessary to allow for adequate opportunity for 
consular access and assistance; and 

(ii) may enter necessary orders to facilitate consular access 
and assistance, . , 

(2) EVIDENTIARY HEARINGS- The court may conduct evidentiary hearings 
if necessary to resolve factual issues. 

(3) RULE OF CONSTRUCTION- Nothing in this subsection shall he 
construed to create any additional remedy. 

SEC. 5. DEFINITIONS. 

In th ' S (Tfthe term ' national of the United States' has *e ^rtng gl>«n ttiat 
term in section I01(a)(22) of the Immigration and Nationality Act (8 

(2) theVeJm 'IS? mets any State of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico, and any territory or 
possession of the United States. 
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The Consular Notification Compliance Act (S.1194) 

Concessional action is needed to ensure the ^^^^ 
and to protect the international reputation of the United States 

Why is congressional action needed? 

T,,. Vier.o. C— on RtlMions, . «* ^^^^J^ 

,h rights of foreign n.tion=.ls to have access to v ^"'» ""^S«.ty obU^ons in^c^s of ceram 

^^^^ 

» ~ r er prejudice resu,ted from the fa,,ur * t0 

pro ^consular access to the Mexican nationals named in the Avena case. ^ 
Recognizing the binding nature of the ICJ judgment *V^^^ 

and bilateral relationship with its key partn « M^^Xting states to provide the required review and 
binding legal obligation across the United States. 

What would the proposed Consular Notification Compliance Act (S.1194) do? 

The Consul Notation Compliance Act h^s the ^^^^Z^^^^ 
obligations pursuant to the Am judgment and also establishes a .imvu a s cnmc . 

comptiance't the earliest possible pent in future V^^^^^S^^i to death prior to its 
It provides for (1) federal court rev.ew m cases of foreign nationals ™™ , 3fi rf ^ ycCR that 

assistance obligations in future capital cases involving foreign nationals. 

This Ration is - taasooa.e Z^s^f S^C^of 

strong positive impact on future U.S. ^ Iu «?"* *° lve d m the de« oprneut of rhe legislative language; and the 



Department of Defense. 



+ e irn .h. TTm^d States' treaty obligations and thus ensure the 
partner that respects the rule of law. 

The secure of Anrerie^ ..road is demand ^^JZ^^^^^ 
grant Americans the right to consular access. 

As a nation that believes in the rule of law and leads in the .j-^-^U— 
undisputed treaty obligations in these ^ f ^ ^1^^"™!, across I broad range of 

global confidence in the enforceability of the United Mates mi ™ aere ements, and other global affairs, 

subjects: foreign relations, international business dealings, trade and investment agreement , b 

ms material is distributed by The Rehen Group LLC ^^TJ^S^^' 
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the p»sJ«ge of legislation 10 Implement Arm* 

These prominent individuals and groups include the <M°£»* f &s Department of State during the Bush 

. Former diplomats including John B ?' 1U ^>™'^ ?suk for Political Affairs and Ambassador to the 
5*2 ^^TtTZX^ ,o U.S. Dep^en. of Stare and Ambassador ,0 

. ntihtarv inoioding Brtgadrer General _ P. Cu.l=», Colonel Uwronce B. Wilherson, and Rear 

. Z^X^?— including C^»f* »°" ' - ^ ' M '' 8he "' 

. RK,dem ~ Am "" 

CiLns Abroad, and Federation of ' S^^S^rf the tmportance of prompt consular 

. Civil and human rights organizations, including Amnesty kRrn.tt.nal. 

damage our standing as a world leader. 

For mote information, please contact Knthartne Huffman - ™- 

Moschella ( — »«rh^|1>.g)bhfs.com. 202-652-2346). 
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■ a c tJfKml « ^nom^L^mm^^m ^.^ T " Internationa l 
Austin American-St atesman, i-wni^-^ 1 - , _ 

Relations," Tune 10,2011. 

trgat xjad ^dangers American s abroad, 1 June22^2tm 
New York.T jmes^miQEIAL 

r^v^Times. John BJ nllinprr TTT T FTTF.R. -Con gress an da Trratv » June 22, 2Q _U 

N^rM"^^ 

June 9. 201 1 

iimi,n.2on 

c b C L M,ch a ri Bssi asJlkf ,1 1ni,-c,ions: How TemisBre^Th^ 

One Execution At A Time, Mav 25., 201 1 

t> . T3TMTr»RT AT "Whv Thr T T g Should Allow Arrested Foreigners To Contact 

Journal Gazette) 

Washington Post, Thomas R^ ickgring T FTTFP TOav This Exacuuon.lWlB^Oll 

VV^higgtgj, Post, Euna I.ee. OPINION, Co nsular access; A tw o ^.y street on a cr udalnfe: 
Tune. 24.2011 

Online and Broadcast 

u..f.,ptnn Post, Sandra Babcock_^IexasE>^cuti on Could R,sk Arneric ^lS^gAbro^ 
June 9. 2013 

QBUuoJurjs^D ^ HoJlis. -Proposed T^l ationSee^ VCCR Com pliance By The United 
^n^ -'Tune 14.2011 
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Austin American-Statesman 

EDITORIAL 
June 10,2011 



Execution Case Important To International Relations 



countries, 



„ „ for m reason that Gov. Rick ^ — 

7 fe ttle 1994 murder of Adria Sauceda, 1 6, in Bexar County. 

The key in this case a, ttds poin, jU I-J — 

kfwTs nofaw^e of *at ngh, until told about it by a fellow dead, row mmate, 
suspended. 

Back in 2004. the International Court of Justice said Leal was entitled to ^hearing M 



officials. 



grant Congress time to deal with this case. 
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« state .hey said, are the coasuia, n e h,s of Americans .ho become envied in W 
problems while out of the country. 

A ™tfc n eal' O execution pnor to full compliance with these treaty 
•'For Texas to proceed with (Leal $) execution y - ri7PTls A. d the United States around the 

administration, said in a letter signed by others and delivered to Perry. 

Suding S.S military personnel and the families stationed overseas. 
Sandra L-BabcocMNormwe^^ 

not have been conv.cted if he had receded ^^^^^^ access, Mr. 
knowing that. But there is no arguing with Babcock s , d have ttansfonned the 

Leal would have had competent lawyers and expert assistance that womo 
quality of his defense." 

And, as she noted, Mexican officials have developed expertise in helping Mexicans facing the 
death penalty in the U.S. 

"It really is a very modest remedy we are talking about," Babcock said. 
Modest, indeed, but with important international ramifications. 
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Houston Chronicle 

EDITORIAL 
June 22, 2011 



Keeping our word: Scheduled Texas execution violates treaty and endangers 

Americans abroad 

Americans traveling abroad are protected, ^.^J^^^^^S^ 
^Vienna Convention on Consular Relatrons, ^^f ° U ^°^i^ couWy. In 
them access to U.S. consular assistance if they «^S^°^Sm™ SoO were incarcerated. 
2010, more than 6,600 Americans were arrested abroad, and more man j, 
Many of them benefited from the protections of this treaty. 

B« «- U.S. has reputedly Med .0 ^^^Sm^SST 

t T c crtii The most efzreeious of these violations is the denial or consular assistant ^ 
U,b. SOU. ine mosicuicsiuuo u , . ,~ „„ tl „ a u A11t i on foreisn nationals are on C.b. 

violated, a Mexican national named Humberto Leal trarcia, is sencuu 
in Huntsville. 

Because a bill has been introduced to bnng the U.S. into ^^^^^^ ^ be 
attomevs have filed a federal petition and a motion for a stay of execu on so that Leal 
alive and eligible for the remedies of this legislation when it becomes law. 

There are compelling reasons why these petitions should be V«£°*f ^JJJ 
fact that this pending le B islation mil allow for review ^^^^^^^^ 
Sandra Babcock "where lack of consular assistance may well have made the ditterence Detween 
fife td dfath That s why the consular access really matters," Mexico proves top-fhght legal 
assistance to its nationals under such circumstances. 

Leal's court-appointed attorneys were ineffective and inexperienced Babcock told the .Chronicle, 
resulting in hZ to Leal in both the guilt-or-innocence and the penalty phase d ^ 
According to Babcock, they failed to challenge the prosecution's "junk science and flawed UNA 
evidence o to present expert testimony on Leal's learning disabilities and bram ^ge^ 
Sentenced to death for the 1994 rape and murder of a 16-yeai-old girl was then 21 and had no 



criminal record. 



Also there is no dispute that this treaty is the law: In 2003, Mexico filed suit against the U S 
doming tl 51 Mexican nationals sentenced to death in U.S. courts had been denied consular 
K was one of them.) In 2004, the International Court of Justice . ruled tha fte U.8. 
must review those individuals' cases. The issue was finally resolved, in 2008, by the U.S. 
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Supreme Coo*, which unanimous* supponed the ICJ decision but ruled .ha. i. »as up to 
Congress to implement :t. 

and provide remedies. 

*nd My , «s Leahy « s-d, ,h= ^^^ST 
were treated in this manner. " 

For all of these reasons, we urge Congress to act softly to 

Perry to give Leal, and others in his situation, the time to benefit from Us remedy it they are 
shown to have been harmed. 
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New York Times 

June 17,2011 



The Treaty And The Law 

tt u i i r Ir * Mexican citizen who faces execution in Texas next month, has 
Sned Gov SSJ "n^Xeprieve. He is asking for a stay under a » U 

to ask for help. 

Senator Patrick Leahy of Vermont on Tuesday introduced a bill that makes clear that federal law 

ta foreign nationals who have been arresred that may can contact tar 
consulates for help. 

For those who were convicted and sentenced without being told, the bill woulcT ^ tto^ca 
federal court to review their case and decide whether the outcome would have been ^fferenuf 
Sej had had diplomatic help. After the bill was introduced, Mr. Leal petitioned Federal D:stnct 
Court for a stay to keep Texas from "rushing to execute" him before Congress has time to act. 

Mr Leal convicted of murder during a sexual assault, had grossly incompetent legal 
^esentation. If he had been given access to a Mexican diplomat, he would tav£ had chance 
at better counsel and likely the opportunity to strike a plea deal, avoiding the death penalty. 

For the sake of justice, the governor and court should grant the stays, For the protection of 
foreigners arrested here, and American citizens arrested abroad, Congress should pass Senator 
Leahy's bill. 
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New York Times Texas Edition 

LETTER 
June 9, 2011 



Congress And A Treaty 

To the Editor: 

Re "The Treaty and the Law " (editorial, June 1 8): 

You are right to urge Congress to pass legislation to require federal courts to review the 
convictions of certain foreign nationals, including 40 Mexicans, on death row in Texas and other 
states who were not notified by state officials of their right to speak to a consular officer of their 
governments, in violation of United States treaty obligations. But you did not mention that 
review of the convictions of the Mexicans was mandated by a 2004 decision of the International 
Court of Justice. 

In 2005, President George W. Bush ordered Texas and other states to review the Mexican 
convictions, but the Supreme Court, while acknowledging that the United States is bound under 
the United Nations Charter to comply with the World Court ruling, held that the president could 
not order the states to comply without federal legislation. 

Some members of Congress may no w be reluctant to take action to comply with a World Court 
decision, but they should recognize, as the Bush administration did, that the United States cannot 
expect other countries to comply with their treaty obligations to us unless we comply with our 
treaty obligations to them. 

JOHN B. BELLINGER III 
Washington, June 19, 2011 

The writer served as the legal adviser for the State Department in the second term of the George 
W. Bush administration. 
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June 9,2011 



At The Nexus Of Abuse And Execution 

By Brandi Gnssom 

St. Clare's is a small church with a tight-knit congregation in this impoverished south side 
neighborhood, a place where neighbors come for a respite from the gritty streets. 

But in the 1 980s, it became a place of fear and shame for children who allege they were victims 
of sexual abuse by a prominent priest. 

One of those alleged victims is Humberto Leal, a death row inmate who in 1995 was convicted 
of raping and bludgeoning to death a 16-year-old girl, His attorneys this week filed a clemency 
petition on his behalf. They asked Gov, Rick Perry and the Texas Board of Pardons and Paroles 
to stay his execution and allow him to testify both as a victim and a witness of abuses allegedly 
perpetrated decades ago by Father Federico Fernandez, who served at St. Clare's from 1983 to 
1988. 

Now, others who attended St. Clare's have been spurred by Mr, Leal's recent revelations to come 
forward and report similar abuse. They hope that by telling their stories they can stop the July 7 
execution of Mr. Leal, and spur law enforcement to investigate and prosecute Father Fernandez. 

The priest, who currently works in a church in Bogota, Colombia, denies ever abusing anyone. 

Church authorities in San Antonio removed him from the parish and sent him to New Mexico for 
treatment in 1988 after a grand jury indicted him for sexually abusing two other boys. In 
statements to police, the boys described multiple occasions when Father Fernandez schemed to 
get them alone and groped them. After the indictment, the boys' family reached a settlement with 
the church, and the young men decided not to testify. Charges against Father Fernandez were 
dropped, and terms of the settlement were sealed. 

Even before Father Fernandez arrived at St. Clare's, he had been accused of sexual misconduct. 
In 1983, San Antonio police charged him with exposing himself in public, though the charges 
were eventually dropped. And since Mr. Leal's revelation, others who attended St. Clare's have 
reported similar abuse. 

Under the shadow of a spindly tree in St. Clare's parking lot — the modest structure where he 
was baptized and later married — a mild-mannered 44-year-old in work boots described how the 
priest who had been his boyhood role model nearly shattered his faith. 

9 
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"I wanted to give myself to the church, and I got something bad/ 7 said the man, who is not being 
identified because he is a victim of sexual abuse. 

At 15 he wanted to be a priest. He faithfully attended Bible classes at St. Clare's. He grew close 
to the priests there, and in particular Father Fernandez. It was Father Fernandez, he said, who 
took him into a room alone and then stripped naked in front of him. 

"I was just played for a fool," he said. But now he hopes that exposing his pain can help relieve 
someone else's. u This person killed persons in their heart and their faith, and he gets away with 
it." 

As is usually the case in a criminal matter, the facts of what led to Mr. Leal facing execution next 
month are in dispute — all, that is, except that Adria Sauceda was raped and murdered. Mr. Leal 
maintains he did not rape the girl and witnesses testified at his trial that she had been gang raped 
at a party. Witnesses told the authorities that Mr Leal arrived at the scene and, outraged at what 
had happened to her, took her away from the party. He admitted that he and Ms. Sauceda 
physically fought after they left, and that she could have died after he pushed her and she hit her 
head on a rock. The police found her body about 100 yards from the location of the party. 

Mr. Leal's attorneys argue that his court-appointed lawyers did little to defend him. They also 
say his original lawyers failed to investigate the abuse he says he suffered at the hands of the 
priest — evidence that might have persuaded jurors to spare him the death penalty. 

'This is the kind of evidence that is so deeply compelling and humanizing that for the jury not to 
have heard it and not to have been able to consider it is reason alone to stay this case/' said 
Sandra Babcock, a Chicago-based lawyer. 

For Mr. Leal, St. Clare's was a refuge from an abusive home. His mother once tied him and his 
sister to a tree and beat them when they tried to escape, his lawyers say. When he misbehaved in 
communion classes, nuns would send Mr. Leal to Father Fernandez for punishment, 

In March, during an interview with Dr. David Lisak, the forensic psychologist retained by his 
attorneys, Mr. Leal for the first time described the kind of punishment he received from Father 
Fernandez. It began with inappropriate touching and culminated, Mr. Leal said, with anal rape 
when he was in fifth grade. Dr. Lisak wrote that during the interview Mr, Leal "was experiencing 
intense humiliation and shame/ 7 adding it was "so intense that he could not continue speaking." 

Ren<5 — who asked that only his first name be used to protect the identity of his family — 
attended St. Clare's from the time he was 7 in the 1950s. He was married there, and all six of his 
children were baptized in the church. When Father Fernandez arrived, Ren6 was the youth 
minister. He felt uneasy about Father Fernandez from the start, he said. Not long after, some of 
the youths began to tell alarming stories about unusual activities initiated by the priest. But his 
warnings to church authorities went unheeded, he said, and he and his family left St. Clare's for 
another parish. 

10 
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Then, last year, one of Renews daughters revealed that Father Fernandez had abused her, too. 
Rend'said he knew Mr Leal and his familv from the neighborhood. Given his daughter's 
experience and those of other children, Rene said he believes Mr. Leal's story, "He's desenbing 
the same things other people are describing," he said. "Our government shouldn't kill the guy 
until all this has been settled." 

Reached by phone in Bogota, where he is serving at the Templo de San Francisco, Father 
Fernandez said he did not remember Mr, Leal. "No, never, I never abused sexually anybody, ' he 
said. "I never met a person with that name." 

Deacon Pat Rodgers, spokesman for the Archdiocese of San Antonio, said authorities there have 
informed the Franciscan Order, to which Father Fernandez belongs, of the new allegations by Mr. 
Leal. He said the diocese had been unable to locate Father Fernandez. "Things are moving as 
quickly as they can, but we have very little information to go on," Mr. Rogers said, 

The head of the international order of Franciscan priests wrote to state officials on Mr. Leal's 
behalf. Father William Spencer wrote that he could not confirm Mr. Leal's account of abuse, but 
given Father Fernandez's history, it raises the possibility that jurors who sentenced Mr. Leal to 
death were unaware of mitigating evidence that could have persuaded them to imprison him for 
life instead. Father Spencer did not return calls requesting comment. 

Katherine Cesinger, a spokeswoman for Mr. Perry, said the governor could not grant a reprieve 
without a recommendation from the Board of Pardons and Paroles. 

Enrico Valdez, chief of the Bexar County district attorney's appellate division, said his office is 
not considering withdrawing Mr, Leal's execution date. 

"I'm always a little suspect when it's right before an execution date that claims of this nature 
arise," Mr. Valdez said, noting that Mr. Leal has had many opportunities since he was convicted 
to bring up his claims of sexual abuse. "There really is no reason at this point to delay the 
execution any longer." 
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New York Times 

June 27, 2011 

Texas Is Pressed to Spare Mexican Citizen on Death Row 

By Adam Liptak 

WASHINGTON — Texas is planning to execute Humberto Leal Garcia Jr. next week. His case 
is in many ways unexceptional; ghastly crime, substantial but problematic evidence, inept 
defense lawyer. 

In another sense, though, Mr. Leal's case is different from those of the six men Texas has already 
put to death this year. 

He is a citizen of Mexico. After his arrest, he was denied his rights under the Vienna Convention 
to consult Mexican consular officials, 

Had his government been allowed to come to his aid, Mr. Leal's lawyers say, he might still have 
been convicted. But they say that legal help from the Mexican government would almost 
certainly have kept him off death row. 

Former judges, law enforcement officials, military leaders and diplomats have lined up on Mr 
Leal's side. Most take no position on Mr. Leal's guilt or on the death penalty, Their argument is 
more practical. 

"If we do not comply with our obligations under the Vienna Convention on Consular Relations 
and the U.N. Charter," said John B. Bellinger III, who was the State Department's top lawyer in 
the administration of President George W. Bush, "we put at risk Americans, including Texans, 
who travel and may be arrested overseas. It is surprising that Texas does not recognize the risks 
it may be creating for its own citizens." 

True, Texas provided Mr. Leal with a lawyer. But the convention requires that arrested 
foreigners also be told of their right to speak with consular officials and to be put in contact with 
them "without delay" 

Billy Hayes, whose ordeal in a Turkish prison was the subject of the movie 'Midnight Express," 
wrote a letter to Gov. Rick Perry this month urging him to grant a reprieve to Mr. Leal. In an 
interview last week, Mr. Hayes said he could not have imagined negotiating the Turkish legal 
system without the emotional support and logistical help that American diplomats provided. 

"It's a different country/' he said, "different language, different law and different rules," 
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Mr. Leal, by contrast, did not learn of his rights until two years after his conviction, and even 
then not from American authorities but from a fellow inmate. 

In 2004, the International Court of Justice in The Hague ruled for Mr. Leal and other Mexican 
inmates' on death row in the United States, saying that American courts must grant "review and 
reconsideration" to claims that their cases had been hurt by the failure of the local authorities to 
allow them to contact consular officials. 

In 2005, Mr. Bush told state officials that they must comply with the international court's 
decision, Mr. Bush's memorandum puzzled officials in Texas, who said it seemed inconsistent 
with the Bush administration's general hostility to international institutions and its support for 
the death penalty. Texas refused to go along, and in 2008 the Supreme Court said two things 
about that . 

One was that the United States was obligated to comply with the international tribunal's 
judgment, The other was that the president alone could not by himself force states to go along, 
Congress had to act, too. 

Such legislation was submitted in the Senate this month. Its prospects are unclear, but it certainly 
won't be enacted by July 7, when Mr. Leal is scheduled to die. 

Mr. Leal's lawyers asked Judge Orlando L Garcia of Federal District Court in San Antonio to 
stay the execution. Sandra L. BabcocL one of Mr. Leal's lawyers, explained the legal theory 
behind the request. 

"He has a due process right," she said of her client, "to remain alive while Congress has a 
meaningful opportunity to consider and pass this legislation." 

Judge Garcia rejected the request on Wednesday. "The filing of a legislative proposal in the form 
of a bill is of no legal consequence/' he wrote. 

Mr, Leal has also asked the governor for a reprieve. Mr. Perry's press secretary, Katherine 
Cesinger, suggested that he did not view the matter through the lens of reciprocal international 
obligations. 

"If you commit the most heinous of crimes in Texas/' she said, "you can expect to face the 
ultimate penalty under our laws, as in this case." 

There is substantial evidence, including statements from Mr. Leal, that he was involved in the 
gruesome 1994 killing of Adria Sauceda, 16. Mr. Leal's lawyers concede that "the argument that 
Mr. Leal was responsible for Ms. Sauceda' s death was at least plausible: 1 

But they say prosecutors transformed what should have been at most a manslaughter charge into 
one for capital murder by saying Mr. Leal had kidnapped and raped Ms. Sauceda. "For this," the 
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lawyers wrote in their brief seeking a stay, lC the state built its case on junk science, willful 
ignorance and profoundly problematic ON A evidence." 

Mr Lcai's court-appointed lawyer failed to investigate or challenge questionable evidence, and 
he did not present information about Mr, Leal's background that might have supported a plea for 
leniency. Would a better lawyer retained by the Mexican government have made a difference'. 

Maybe. Or maybe the ri ght question is the one posed years ago by Donald F. Donovan ) a New 
York lawyer who represented the Mexican government in The Hague. 

"If vou were arrested in Damascus and they gave you a dime/ 1 he asked, -would you want to call 
your court-appointed lawyer or the American Embassy?" 
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San Antonio Current 

May 25,2011 



Illegal Injections: How Texas Is Breaking The Law, One Execution At A Time 

By Michael Barajas 

In the early hours of May 21, 1994, 16-year-old Adria Sauceda and dozens of others attended a 
raucous So uthside house party on Vincent Street, where witnesses reported seeing a dazed 
S auc eda — pumped full of alcohol, cocaine, and marijuana — pulled to the backyard. There she 
was stripped and circled by eight or nine men, each ''taking turns' 1 on the disoriented teenager. 
Friends who came to her aid were told to shut up, drink, and quit spoiling the party. 

Later that morning, Hurnberto Leal, Jr. showed up, furious about what had happened to Sauceda, 
according to witnesses. He insisted on taking the girl home, saying she was a neighbor of his. 
Hours after Leal drove off with the victim in his father's 1977 Mercedes, police found the girl's 
naked and beaten body in a field just yards away from the house. She had been repeatedly raped, 
lastly with a crude wooden plank, and bludgeoned to death. 

The account of that tragedy, pulled from hundreds of pages of trial transcripts and case files, is 
complex and, Leal's defense now claims, filled with holes. Leal has always claimed he left the 
party with the victim that drunken night, and admitted to police he may have accidentally killed 
her during an alcohol-fueled fight on the side of the road. But for over a decade, Leal has denied 
he ever kidnapped or raped the victim, 

But Leal's imminent execution is now entangled in a controversy that has dogged the 
administrations of two U.S. presidents. Set to die by lethal injection this summer, the execution 
of the Mexican national flies in the face of international law, the wishes of the Mexican 
government, and even the U.S. Supreme Court. Leal, born in Monterrey, Mexico, is one of 50 
Mexicans sitting on death row who have been charged, tried, and sentenced to die without 
gaining access to Mexican consular officials — a clear violation of a long-standing international 
treaty that protects thousands of Americans arrested abroad each year. 

Leal's lawyers claim the lack of access to the Mexican consulate sabotaged his case from the 
start, equipping him with a hopelessly inadequate defense team that failed to challenge the case 
against him. A review of the trial, they say, reveals a shoddy investigation that left more 
questions than answers in the wake of Sauceda' s brutal 1994 slaying. 

While denied a retrial and, as of yet, the ability to re-test a crucial piece of evidence that secured 
his conviction, Leal's lawyers say a judicial review, as requested by numerous U.S. and Mexican 
officials, would give the case a fair shake and flush out any uncertainty that still looms over the 
investigation into the teenager's tragic murder. 
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International law & Texas 



tn 1988, after Javier Suarez Medina, a Mexican citizen, shot and killed an undercover Dallas 
police officer, authorities quickly charged, tried, and sentenced him to death before learning of 
his right, under the Vienna Convention on Consular Affairs, to contact the Mexican consulate. 

When the Mexican government learned of the case against Medina, it launched a campaign 
urging the U.S. to retry him, sparking a cause c^lebre in Mexico as waves of politicians vowed to 
force the Lone Star State into compliance with international law. 

Governor Rick Perry rebuffed the Mexican government and executed Medina in 2002, 
prompting Mexico to take the U.S, before the International Court of Justice in The Hague for 
violating the long-standing international treaty. In response, the international court ordered the 
U.S. to review some 50 capital murder cases like Medina's, including LeaPs. Still stinging from 
the execution, then-President Vicente Fox, a close U.S. ally, canceled a trip to meet with 
President George W, Bush at his Crawford ranch, saying, "It would be inappropriate to cany out 
this trip to Texas given these lamentable circumstances.' 1 

John Bellinger, lead attorney with the U.S, State Department under President Bush's second term, 
saw firsthand the administration grappling with how to approach the death-row cases after the 
ICJ's ruling. "We had very lengthy discussions inside the federal government, These were very 
unpleasant cases, and nobody wanted to appear to be siding with some convicted Mexican rapists 
and murderers," he recalled. 

To the shock of many, Bush, a pro-death penalty president from a pro-death penalty state, chose 
to enforce the international court's ruling. "This really surprised both liberals and conservatives 
because no one expected, that President Bush was going to order compliance with an 
international tribunal in The Hague. , , . If you remember, no one at that time thought that he was 
really all that committed to international law," Bellinger said. 

Bush, he said, was persuaded by the State Department's argument that reviewing the cases was 
,k not a favor for the Mexicans" but rather ensured the protection of -Americans traveling abroad 
"If we don't comply with our obligations . , . how can we expect other countries will comply with 
theirs?" 

Texas pushed back against its former governor, and fought the case up to the U.S, Supreme 
Court, which ruled that while it is crucial for Texas to review the death-row cases, only Congress 
has the authority to force the state do so. Ln a concurring opinion. now r -retired Supreme Court 
Justice John Paul Stevens still explicitly told Texas to settle the issue. Having already "ensnared 
the United States in the current controversy;" Stevens wrote it was up to Texas to prevent the 
breach of international law. 

After the administration lost the Supreme Court case, Mexico took the U.S. back to the 
international court, and the ICJ ordered the U.S. to stay the execution of Jose Medellin, another 
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Mexican citizen who never saw help from his consulate after he was convicted of the heinous 
1993 strangulation and rape of two Houston-area teenage girls. 

Perry went ahead with the execution, his staff telling reporters, 'The [ICJ] has no jurisdiction 
here in Texas. We're concerned about following Texas law and that's what we're doing," 

'This case, it's quite troubling, speaking for myself as the former legal advisor of the State 
Department, the department that protects Americans around the world " said Bellinger. u Texas 
authorities did not see the importance of complying with the Vienna Convention for their own 
citizens in Texas. ...I'm sure they'd feel rather differently if Mexico had arrested residents of 
Texas who were U.S. citizens and then failed to give them access to the State Department." 

There was just so much drinking' 

Humberto LeaFs lawyers, citing the break from the Vienna Convention, still hope for a review of 
the case, despite Texas' clear unwillingness to abide with the ICJ's ruling and Leal's fast- 
approaching execution date. Calling Leal's initial defense team hopelessly deficient, his lawyers 
cite what they call glaring errors in the investigation, trial, and punishment phase of the case 
against him 16 years ago. 

Sandra Babcock, a Northwestern University law professor and clinical director of the school' s 
Center for International Human Rights, took over Leal's defense in 2008, and has since sued 
Bexar County for refusing to allow re-testing of the one piece of DNA evidence used to convict 
Leal of capital murder. 

Babcock first learned of Leal; s case while working as director of the Mexican Capital Legal 
Assistance Program, the vast network for defending Mexicans charged with capital cases in 
Texas that she headed from 2000 to 2006. "The more I read in this case, there were just all these 
questions about the evidence used to convict him of a capital cnme. And the more I learned, 1 
just became convinced that there was not sufficient evidence for a capital crime," she said. 

According to court records, police searched for and found Sauceda's body after Leal's brother 
and sister rushed back to the house party that morning, saying their brother had returned home 
rattled and mumbling he had killed someone. Leal walked into a police station later that day and 
gave two written statements to authorities, first saying he argued with the victim and left her on 
the side of the road near the party. In the second statement, given almost two hours later, he 
admitted he pushed the girl to the ground during a fight and ran away scared when she hit her 
head and stopped breathing. 

But convicting Leal of capital murder, and sentencing him to death for it, hinged on proof that he 
kidnapped and raped the victim, evidence that Babcock insists isn't there. 

When contacted about the case, Jose Guerrero, part of Leal's initial defense team, said he 
couldn't say if his former client had kidnapped, raped, or killed Sauceda. "I don't really know 
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anymore, to be honest with you. With all that testimony that was taken . . . there was just so much 
drinking, the drugs, I don't know if any of them really remembers/' 

Babcock however, argues that Guerrero, formerly a public defender who has since walked away 
from capital murder cases, was part of an appallingly poor defense team — something she says 
would have been remedied had the Mexican consulate been involved. Records from the State Bar 
of Texas show Guerrero has been suspended or reprimanded for faulty defense multiple times, 
both before and after Leal's trial. Guerrero, who has since shifted his focus to immigration cases, 
said "I mean we were court-appointed. Anytime you're court-appointed, there are several 
problems, hoops you have to jump through." Guerrero said the defense never had the resources 
to call its own expert witnesses to analyze or challenge the prosecution's evidence, and admitted 
that the involvement of the Mexican consulate could have likely changed the case. 

Records show investigators found no blood on the jeans, boots, socks, or T-shirt Leal wore the 
night of the murder, nor did investigators find blood on the floor mats of his car. What the 
prosecution called a "minute" spot of blood on Leafs underwear was the sole piece of DNA 
discovered and admitted as evidence against him during the trial: blood, the prosecution argued, 
that "could only have come from Adria Sauceda." 

Elizabeth Johnson, a forensic scientist formerly with the Harris County Medical Examiner's 
Office hired by Babcock to review the DNA testimony and original test results, stated the 
prosecution's interpretation of the DNA at trial was misleading at best, and said those results 
neither eliminated nor confirmed that the blood belonged to the victim. 

In an affidavit in Leafs appeal to re-test me DNA, Johnson stated the technology used 16 years 
ago is now outmoded, saying the state should re-test the evidence. Though it denied Leal's 
appeal, the Texas Court of Criminal Appeals wrote in 2009, "[W]ith the science available at the 
time of trial in 1994, no one could credibly say that an unknown blood sample came from a 
given individual." 

Junk science 

Apart from DNA evidence, Leal's lawyers insist his capital murder conviction was buttressed by 
pieces of dubious evidence that should have been questioned by his initial defense team. 

One of the most alarming pieces of the story surrounding the murder is witness testimony that 
Sauceda was gang-raped the night of the party, The state's own witnesses threw some of the 
darkest shadows over the case, claiming that the severely intoxicated victim was taken to the 
backyard and repeatedly assaulted before Leal arrived. One of the state's witnesses even heard 
one of the men crudely encouraging partygoers to stick a bottle, or some other object, inside the 
victim — a gruesome foreshadowing of what would later befall the teenage girl. 
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The witnesses, under oath, also recalled Leal being furious when he drove up and learned of the 
rape, yelling, ''Why? Why? Why did you let them do this?" and fighting with some of the other 



men, 



Hours later, when the victim's body was found, police marked tire tracks Circling the body - 
none of which matched Leafs car. Witnesses later testified they saw some of the men iom the 
party with the victim's purse, scattering and possibly even trying to destroy its contents. Leal s 
Sister, at a post-conviction hearing, claimed to have seen at least two men at the party with blood 
on their legs, though the state claimed she wasn't a credible witness. 

Remarkably, no other suspects were questioned or charged with rapeJEven more alarming: 
sperm swabs were taken from the victim's body but never tested for DNA. Leal has always 
claimed those tests would prove he never raped the victim. "That's the part of this case I have 
found so outrageous," Babcock said. "I do not understand why none of those men were ever 
questioned, charged, or prosecuted for rape. I can't believe that. I mean when I look at the 
investigation, this is the kind of investigation that you would be shocked to find even m a 
robbery case. ... There are so many gaps, and frankly, I think the way that investigation was 
handled, it's insulting to the victim." 

At trial the prosecution also presented so-called Lummol tests, saying they proved the victim 
bled inside Leal's car when he attacked her. While the Luminol reacted to something, the trial 
record shows the substance was never actually tested. Luminol, which forensic scientists deem a 
precursory test for blood ; reacts to a number of substances, including animal blood, simple 
household cleaners, and even some vegetable and organic compounds. 

Many courts now rule out Luminol tests unless labs confirm for blood, Babcock said, arguing the 
evidence can be highly misleading. Babcock' s team also discovered a sworn affidavit from 
Leal's father where he claims he often used the car when he went deer hunting — something the 
prosecution never presented before the court, either to question the evidence or to even have it 
tested for Sauceda's DNA. 

Another damning piece of evidence came from a forensic odontologist who testified that bite 
marks found on the victim's body matched Leal's teeth. (Investigators never took saliva swabs to 
test for DNA.) The prosecution used the bite marks as evidence to convict Leal, and even used it 
during Lhe punishment phase of the trial when pushing for the death penalty, saying, "Humberto, 
he is the wolf with his fangs bared with the blood dripping, tasting, Imagine it. Tasting her 
terminal fear. What does it take for an animal like that to bite her as she dies?" 

Yet the forcns lC science community has largely rejected so-called bite-mark technology as junk 
science. According to a 2009 congressionally mandated study by the National Research Council 
of the National Academy of Sciences, there's "no evidence of an existing scientific basis for 
identifying an individual to the exclusion of others." The technique, the study also found, proved 
to have an alarmingly high rate of false-positive matches, and shouldn't be considered valid 
forensic evidence, 
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Battle for DNA 

When the Bexar County District Attorney's Office filed a brief in 2009 denying access to re-test 
the DNA evidence, Assistant District Attorney Alan Battaglia stated further testing., regardless of 
the result wouldn't prove Leai's innocence. He wrote that multiple pieces of irrefutable evidence 
tied Leal to the victim's kidnapping, rape, and death — not least of which were Leai's own 
statements to police that morning. 

The DA's office also pointed out one of the most injurious pieces of evidence in the case, the 
fact that police found the victim's bloody blouse in a pile of dirty clothing at Leai's home. Leal s 
parents have a rationalization for the blouse, though it's one they never gave on the stand at trial. 
At a post-conviction hearing, Leai's father swore he found the blouse on the street early that 
morning and put it into a pile where he and his wife would collect clothing to donate to Mexico. 

Guerrero, part of Leai's initial 1994 defense team, remembered the explanation, and remarked, 
"Yea, that seemed kind of suspect to us," adding that the defense team never thought the jury 
would buy it. 

Babcock insists Leai's lawyers also failed him at his sentencing hearing by neglecting to conduct 
even the most basic research into Leai's life and history to present to the jury. A psychological 
test done on Leal within the past three years showed significant frontal lobe damage to his brain, 
and testing put him within the mildly mentally retarded range, Babcock said. Leal, she said, was 
frequently beat by his parents as a child and had to repeat five school grades. 

First Assistant District Attorney Cliff Herberg insisted the push from Leai's lawyers over the 
consular-rights issue is simply the latest in a long string of failed appeals at the state and federal 
levels, meant to stall his inevitable execution, 'The evidence in this case is overwhelming, it 
wasn't just the DNA," Herberg said. "The time for justice has come for Mr. Leal." 

When contacted, the victim's father declined to comment. 

State District Judge Maria Teresa Herr initially delayed setting Leai's execution date after U.S. 
State Department officials asked that she postpone the decision indefinitely while waiting for 
Congress to iron out a solution. That solution never came, and in November, Herr decided Texas 
had waited long enough, setting Leai's execution date for July 7. And there's no sign that a 
legislative fix could come any time soon, suggesting Leal will likely be the second Mexican to 
die at the hands of Texas in violation of international law. 

And while Leai's lawyers think a judicial review could overturn his death sentence, Bellinger, 
the former State Department attorney, doubts a retrial would change the results of any of Texas' 
contentious cases involving Mexicans on death row. 

While researching the problem for the Bush administration, Bellinger and others with the State 
Department flew to Texas to meet with local officials and browse the cases, including Leai's. 
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"While we did not dig through all of the evidence ourselves, we were familiar with the individual 
cases, ... It appeared to us that it would be unlikely that a review would change the original 
decision in those cases. 1 ' 

All the more reason, Bellinger insisted, that Texas authorities should review the death-row cases 
and then administer justice as they see fit. 

But Katharine Huffrnan, a Washington-based attorney lobbying federal lawmakers to conform to 
international law, said both the departments of State and Justice "know this is really important 
know about the execution date that's pending, and are working hard to try to address this 
problem quickly. ... There 1 s an enormous amount of attention that's being paid to this by the 
intemational community." 

The right to consular access is something that U.S. citizens abroad rely on "literally every day," 
Huffman said. "We've already got one irrevocable violation of that international obligation, and 
that's something that is taken very seriously by our intemational partners. 

"To do that again? It's hard to dismiss it as an aberration if it happens again." 

Should the U.S. continue to disregard its obligations under the Vienna Convention, American 
travelers risk losing what Bellinger called "one of the most important rights that Americans have 
if they're arrested abroad." And they'll only have Texas, and our unresponsive Congress, to 
blame. 
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Washington Post 

EDITORIAL 
June 13,2011. 

Why The U.S. Should Allow Arrested Foreigners To Contact Their Consulates 

Humberto Leal Jr. is scheduled to be put to death by the state of Texas next month for the 1994 
murder of a 16-year-old girl, Like so many cases involving capital punishment, Mr. Leal's has 
generated controversy, but not for the typical reasons. 

Mr. Leal is a Mexican national. When he was arrested, Texas officials failed to advise him of his 
ri^ht to communicate with his country's embassy as required by the Vienna Convention on 
Consular Relations. The United States, Mexico and some 160 other countries are signatories to 
the convention. Mr. Leal is one of roughly 40 Mexican nationals who were not advised about 
consular access and who sit on death row in this country. 

Mexico filed a grievance on behalf of its nationals and prevailed in 2004 before the International 
Court of Justice (ICJ), the judicial arm of the United Nations. The ICJ concluded that the United 
States was obligated to comply with the treaty and that it should review these cases to determine 
whether the defendants had been harmed by the lack of notification. 

Texas, where the majority of these inmates are held, balked. Three years ago, the state executed 
Jose Ernesto Medellin, another Mexican national who was not informed of his right to consular 
access and who was denied additional review, The state is likely to take the same approach in the 
Leal case. "Here, in Texas, if you commit temble and heinous crimes you're going to pay the 
ultimate price," says Katherine Cesinger, press secretary to Gov, Rick Perry ®. 

This misses the point entirely. This is not about coddling criminals nor is it a referendum on the 
death penalty. It is about a country's obligation to honor its treaty commitments. The United 
States must comply with the Vienna Convention — and demonstrate good faith in addressing 
past mistakes — if U.S. citizens abroad are to be afforded the same rights and protections. 

Sen. Patrick J. Leahy (D-Vtj is expected to introduce legislation as soon as this week to provide 
meaningful review in federal court for those denied consular access. The legislation should be 
narrowly tailored and mandate that the legal proceedings focus solely on whether denial of 
access seriously prejudiced an inmate's ability to defend against charges. The bar for success 
should be high, and only those who can provide compelling evidence of such harm should be 
allowed a new trial or benefit from a reduced sentence. 

To avoid this problem in the future, federal and state governments should be diligent about 
abiding by the treaty 1 s mandates. The State Department should continue its outreach to state and 
local governments to impress upon law enforcement officials the importance of the consular 
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notification. Complying with the treaty is not only the right thing to do: it is the smart, and self- 
interested thing to do. 
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Washington Post 

LETTER 
June 18, 2011 



Delay This Execution 

By Thomas R. Pickering 

The Post got it right in calling on government officials to diligently uphold our international 
treatv commitment to allow foreigners prompt and ongoing consular assistance [editorial, June 
14]. My experience as a U.S. diplomat made clear that compliance with international obligations 
is critical to protecting Americans abroad, meeting foreign policy objectives and preserving our 
reputation as a law-abiding nation. The country's interests are not served by violating 
international law — as happened in the case of death row inmate Humberto Leal Jr. 

These concerns are why I joined several former U.S. diplomats and State Department officials in 
urging Texas Gov. Rick Perry (R) to stay Mr. Leal's execution. Congress recently introduced 
sound legislation to bring the United States into compliance with our undisputed treaty 
obligations and to allow federal court review of the violations of consular rights in cases such as 
Mr Leal's. Texas should stay his execution while legislation that could affect his case remains 
pending. 
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Washington Post 

OPINION 

June 24,2011 

Consular access: A two-way street on a crucial right 

By Euna Lee 

In 2009 3 while on assignment for Current TV, my colleague Laura Ling and I were arrested by 
North Korean soldiers for crossing the frozen Tumen River, which separates the Republic of 
China and North Korea. We were imprisoned and isolated from one another for 4 f 2 months, We 
were repeatedly interrogated, eventually put on trial and sentenced to 1 2 years ? hard labo r. It was 
only through the extraordinary efforts of the State Department and former president Bill Clinton 
that we were pardoned and allowed to return home. 

It is difficult to describe the fear that comes with being arrested and detained in a foreign country. 
The sense of darkness in that first week of North Korean captivity was unbearable. My biggest 
fear was nobody knowing where I was or what had happened to me, The strained relations 
between the United States and North Korea only increased my despair. 

In the middle of the second week, though, I was handed a lifeline: a meeting with the Swedish 
ambassador, who represented U.S. interests and pointed out to North Korea its responsibilities 
under the Vienna Convention on Consular Relations. His hard work yielded a meeting no longer 
than 10 minutes, but the significance is hard to express. I can only mention the sense of security I 
now had — that someone outside of North Korea was monitoring my case. The prompt consular 
access, I believe, protected me from any physical mistreatment by my captors. I was allowed to 
meet with the ambassador three more times. The meetings were my only communication with 
the U.S. government — the only way for me to ask for help and to deliver messages to my 
family. I know the importance of what the Vienna Convention provides, 

Legislation has been introduced in Congress to ensure judicial review of death penalty cases 
involving foreign nationals who were not given consular access under the Vienna 
Convention. This legislation is not only a matter of honoring our obligations to such 
inmates. There are still many American journalists, aid workers, missionaries, members of the 
military and tourists detained in foreign countries. For ail of them, and for their fearful families 
at home, there is nothing more important than upholding the reciprocal right to consular 
protection. With this legislation, Congress can protect that right. 

The United States failed to abide by the Vienna Convention in the case of Hnmberto Leal Jr., a 
Mexican national who is scheduled to be executed in Texas on July 7. While I am not 
questioning the verdict of the jury that convicted bim of murder, our obligations under the 
Vienna Convention are clear in all cases, including Leal's. Indeed, the International Court of 
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Justice (IC.I), the judicial arm of the United Nations, held that foreign nationals such as Leal have 
a right to a hearing to determine if they were harmed by not being told of their consular rights. 
Former president George W. Bush, all nine U.S. Supreme Court justices and the Obama 
administration agree that the United States is obligated to comply with the ICJ's decision. 

Then why doesn't it? The United States has always been in the forefront of the fight for human 
rights People look to us to be a watchdog for human rights violations around the globe. We ask 
the world to treat our citizens with respect when they are detained in other countries, including 
honoring their right to consular access. It is a two-way street. The United States must lead by 
example in honoring consular treaty obligations and in providing a remedy when that right is 
violated, If Congress does not act swiftly, other countries will be encouraged to violate the 
consular rights of U.S. citizens traveling abroad. I know firsthand that this is a risk we cannot 
take. 

Euna Lee is a journalist and the author of "The World is Bigger Now: An American Journalist's 
Release from Captivity in North Korea," 

eunalee72@gmail.com; tess.boIderfS; gmail.com 
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Huffington Post 

June 9,2011 



Texas Execution Could Risk Americans' Safety Abroad 

By Sandra Babcock 

This week, prominent bipartisan groups, including former U.S. diplomats, retired military leaders, 
former judges and prosecutors, and organizations representing Americans abroad called on the 
Texas Governor and Board of Pardons and Paroles to grant a stay of execution to Humberto Leal 
Garcia, a Mexican national on death row who is scheduled to be executed on July 7. These are 
not the usual suspects who call for clemency in a death penalty case; in fact, many of them 
undoubtedly support capital punishment, What unites this diverse group is their concern that if 
Mr Leal is executed in violation of a binding judgment of the International Court of Justice, 
other nations will be emboldened to violate the consular rights of U.S. citizens arrested in foreign 
countries. 

Article 36 of the Vienna Convention on Consular Relations, a treaty ratified by 173 nations, 
establishes that whenever the authorities arrest a foreign national they must advise her that she 
has the right to have her consulate notified of her detention, This applies to foreign nationals 
arrested in the United States as well as to Americans detained abroad. American foreign 
exchange students, missionaries and others who have been wrongly detained overseas often say 
that the assistance of the consulate is more important than the advice of a foreign lawyer. 
American consulates can help them contact family members, obtain evidence back home, and 
assist in obtaining competent legal representation. 

But when Texas authorities arrested Humberto Leal Garcia, a Mexican national with no prior 
criminal convictions, they tried, convicted, and sentenced him to death without ever informing 
him of his consular rights and without notifying the Mexican consulate of his plight. On March 
31, 2004, the International Court of Justice held that the United States had breached its 
obligations under Article 36 of the Vienna Convention in the case of Mr. Leal and 50 other 
Mexican nationals on death row. The ICJ held that, as a remedy for the violations of Article 36, 
the United States must provide judicial "review and reconsideration" of Mr, Leal's conviction 
and sentence to determine whether, and how, he was prejudiced by the violation of his consular 
rights. 

Without the assistance of the Mexican consulate, Humberto Leal received disgracefully 
inadequate legal representation. One of his trial attorneys has been reprimanded or suspended 
from the practice of law on multiple occasions as a result of ethical violations. Mr. Leal was 
convicted on the basis of junk "bite mark" science, since discredited by the National Academy of 
Sciences, and patently unreliable forensic evidence. Although the prosecution's case was reed 
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thin, his defense failed to effectively challenge any of this evidence. During his sentencing 
hearing, which lasted only a single day, Mr. Leafs attorneys failed to present any of the 
profoundly mitigating evidence that later came to light with the assistance of the Mexican 
government. The jury that sentenced Mr. Leal to death never learned that he was the victim of 
horrific sexual abuse by his parish priest, which had severe and lasting effects. Jurors never 
realized that Mr. Leal had struggled to overcome learning disabilities and frontal lobe brain 
damage and spent his childhood dodging neighborhood gangs and beatings from his parents. 
Based on the distorted, incomplete picture of Mr, Leal provided by the prosecution, he never 
stood a chance. 

Former President Bush directed the Texas courts to review Mr, LeaTs conviction and sentence in 
accordance with the ICJ's decision, but Texas refused. The United States Supreme Court has 
found that while the U.S. has an international legal obligation to comply with the ICJ's decision, 
only Congress can implement the decision by passing legislation, Congress is now poised to do 
just that - but Texas has announced that it nonetheless intends to go forward with Mr. LeaFs 
execution. A stay of execution is essential to prevent an irreparable breach of the United States' 
treaty commitments, and to protect the rights of all Americans who rely on the protections of the 
Vienna Convention. And unless Mr. Leal receives a reprieve, he will die before he ever sees 
justice, 

For more information about Mr. LeaFs case and the efforts to save his life, visit 
www.humbcrtoleaI.org , 
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Opinio Juris 

June 14, 2011 



Proposed Legislation Seeks VCCR Compliance By The United States 

By Duncan Mollis 

Those who have followed the cases relating to the Vienna Convention on Consular Relations 
(VCCR) here in the United States and at the ICJ know that the United States has a compliance 
problem. The United States does not provide the 'judicial review and reconsideration' remedy 
that the ICJ has indicated is required in the event a violation of an individual's rights under 
Article 36 of the VCCR, and the Supreme Court has indicated that the President alone cannot 
order U.S. states to provide those remedies. Since 2008, many commentators have suggested 
that the solution to this problem lies with Congress, Earlier attempts to enact legislation 
authorizing the necessary procedural steps to put the United States in compliance have fallen 
short. Senator Patrick Leahy, however, is ready to try again in light of a pending execution of a 
Mexican national in Texas (apparently scheduled for July 7), which also seems certain to revive 
international attention to this issue. 

Today, Leahy introduced the Consular Notification Compliance Act (for the text see here), 
which will give U.S. federal courts jurisdiction to provide the ICJ-dictated remedy. Here' s the 
quick take from Senator Leahy's press release: 

The Leahy-authored Consular Notification Compliance Act will give jurisdiction to federal 
courts to review the cases of foreign nationals currently on death row in the United States who 
did not receive consular access as required by the VCCR. It includes those individuals covered 
by a 2004 decision by the International Court of Justice, which held that the U.S. must review the 
convictions and death sentences of more than 50 Mexican nationals who had not been notified of 
their right to consular access. The legislation would also clarify for future cases that courts must 
ensure that all foreign nationals charged with a capital offense axe informed of their right to 
contact their consulate. More than 100 foreign nationals from more than 30 countries are 
currently on death row in the United States. 

And here's what Senator Leahy had to say in longer remarks introducing his bill: 
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Each year, thousands of Americans are arrested and imprisoned when they are in foreign 
countries studying, working, serving the military, or traveling. From the moment they are 
detained, their safety and well-being depends, often entirely, on the ability of United States 
consular'officials to' meet with them, monitor their treatment, help them obtain legal assistance, 
and connect them to family back home. That access is protected by the consular notification 
provisions of the VCCR, but it only functions effectively if every country meets its obligations 
under the treaty - including the United States. 

Unfortunatelv, in some instances, the United States has not been meeting those obligations. 
There are currently more than 100 foreign nationals on death row in the United States, most of 
whom were never told of their right to contact their consulate and their consulate was never 
notified of their arrest, trial, conviction, or sentence. There are many other foreigners in U.S. 
prisons awaiting trial for non-capital crimes, some facing life sentences, who were similarly 
denied consular access. This failure to comply with our treaty obligations undercuts our ability to 
protect Americans abroad and deeply damages our image as a country that abides by its promises 
and the rule of law. It would also be completely unacceptable to us if our citizens were treated in 
this manner. 

The Consular Notification Compliance Act seeks to bring the United States one step closer to 
compliance with the convention. It is not perfect. It focuses only on the most serious cases - 
those involving the death penalty - but it is a significant step in the right direction and we need 
to work together to pass it quickly. Texas is posed to execute the next foreign national affected 
by this failure to comply with the treaty on July 7, 201 1. He was not notified of his right to 
consular assistance, and the Government of Mexico has expressed grave concerns about the case. 
We do not want this execution to be interpreted as a sign that the United States does not take its 
treaty obligations seriously. That message puts American lives at risk. 

The Government of Great Britain has expressed similar concerns about a case involving a British 
citizen facing the death penalty here, who was denied consular access. 

The bill I am introducing would allow foreign nationals who have been convicted and sentenced 
to death to ask a court to review their cases and determine if the failure to provide consular 
notification led to an unfair conviction or sentence. 

The bill also recognizes that law enforcement and the courts must do a better job in the future to 
promptly notify individuals of their right to consular assistance so the United States does not find 
itself in this precarious position again. To that end, the bill reaffirms that the obligations under 
the treaty are Federal law and apply to all foreign nationals arrested or detained in the United 
States. For individuals arrested on charges that carry a possible punishment of death, the bill 
ensures adequate opportunity for consular assistance before a trial begins, .... 

I saw the need to resolve this issue first-hand this spring when a young, innocent Vermont 
college student was detained by Syrian police simply for taking photos of a demonstration. I 
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worked hard with the U.S. consulate in Syria to obtain access to him. His safety depended on the 
ability of our consular officers to see him, provide assistance, and monitor his condition. 

Similarly, the United States invoked the VCCR to seek access to the three American hikers 
detained in Iran after accidently crossing an unmarked boarder in 2009. In 2001, when a U.S. 
Navy surveillance plane made an emergency landing in Chinese territory, the State Department 
cited the VCCR in demanding immediate access to the plane's crew. . . . 

This bill has the support of the Obama administration, including the Department of Justice, the 
Department of Defense, the Department of Homeland Security, and the Department of State. I 
have heard from retired members of the military urging passage of the bill to protect servicemen 
and women and their families overseas, and from former diplomats of both political parties who 
know that compliance with our treaty obligations is critical for America's national security and 
commercial interests. I ask unanimous consent to include those letters in the Record, as well as a 
recent public letter signed by retired judges and prosecutors from around the country urging the 
Governor of Texas to delay the upcoming execution to allow Congress time to act. 

In short it sure looks like the consular stuff is coming back (especially with a July 7, 201 i 
execution date). As a result, Leahy's bill and the potential for a new round of executions will 
bear watching, 
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National Law Journal 

OPINION 
June 27,2011 



Time to comply with the Vienna Convention 

The U.S. is obliged to afford a judicial remedy to foreign nationals like Humberto Leal, 

scheduled to be executed July 7. 

Lori F. Damrosch 

U.S. citizens travel, study and work abroad in vast numbers. Every year, thousands of them are 
detained and sometimes jailed, not always under circumstances comporting with U.S. views of 
due process. The bulwark of their protection is the Vienna Convention on Consular Relations, 
which binds the United States and 172 other countries to notify nationals of treaty partners who 
are arrested or detained of their right to contact the consulate of their country. 

The Vienna Convention has been the supreme law of the land since 1 969, when it was 
unanimously approved by the Senate and brought into force by President Richard Nixon. The 
Senate gave advice and consent on the basis that the treaty would be self-executing — that is, 
that no implementing legislation would be needed. 

This premise turned out to be incorrect. In Medellin v. Texas (2008), the U.S. Supreme Court 
held that an international judgment based on the Vienna Convention could not be given effect as 
directly applicable federal law. Rather. Congress would have to adopt the necessary legislation to 
enable the United States to comply with its treaty obligations. 

It is now urgent for Congress to enact such legislation. Since 2004, when Mexico obtained a 
ruling from the International Court of Justice (ICJ) on remedies for U.S. treaty violations 
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affecting 51 Mexican nationals on death row in U.S. states (Avena and Other Mexican Nationals), 
the United States has been under a binding obligation to afford a judicial remedy to chose 
individuals. 

One of them, Humberto Lea], is scheduled to be executed by the state of Texas on July 7. As 
inMedetlin, Texas maintains that despite the binding force of the ICJ judgment in international 
law. Texas is not required to implement it unless Congress enacts legislation so providing. Until 
Congress acts, the United States remains in continuing default of its international legal 
obligations; and if it does not act before Leal's execution date, the damage will be irreparable. 
The United States has a long history of successfully resolving disputes over consular rights 
through international arbitration and adjudication. In 1927, a U.S. -Mexican claims commission 
held that M a foreigner, not familiar with the laws of the country where he temporarily resides, 
should be given opportunity" for consular access. The Vienna Convention codifies this 
international practice. 

Under Article 36 of the Vienna Convention, a foreign national who is arrested or detained for 
any reason whatsoever must be notified "without delay" of his right to communicate with the 
consular post of his country. The 51 Mexican nationals covered by the Avena judgment were not 
given any such notice and thus Mexico was unable to give them consular services in their trials 
on capital charges. 

Between 1969 and 2005 : the United States consented to an optional protocol to the Vienna 
Convention under which disputes with other treaty partners could be brought to the ICJ for 
binding decision. Fn 1979, the United States invoked this procedure against Tran in the Tehran 
hostages case and received unanimous favorable decisions from the ICJ in 1979 and 1980, which 
helped the United States muster support from other states toward resolution of the hostage crisis 
in January 1981, 

Mexico availed itself of this same consent-based procedure in asking the ICJ to determine the 
remedy for repeated U.S. breaches of the Vienna Convention. The United States did not contest 
that Texas and several other states had placed the United States in violation of binding 
obligations to Mexico by failing to notify the 51 death row inmates of their right to contact the 
Mexican consulate. The ICJ ruled that the remedy for the treaty violations would be judicial 
hearings to review whether there had been prejudice affecting each national's conviction or 
sentence from the lack of consular notice. 

The case of Leal is illustrative of the need for consuiar services when foreign nationals are on 
trial for serious charges, Leal was born in Mexico and moved to a poverty-stricken area of San 
Antonio, where his family struggled in unfamiliar circumstances. He suffered from brain damage, 
learning disabilities and abusive treatment, including sexual abuse by a priest. Although he had 
to repeat several school grades, he became the first member of his family to graduate from high 
school and never had a criminal conviction before being arrested for murder, 
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Without resources, Leal received grossly inadequate representation during his pretrial, trial, 
sentencing and appellate proceedings. One of his trial attorneys has twice been suspended from 
law practice. Counsel failed to challenge unreliable forensic evidence at trial or to introduce 
mitigating evidence at the penalty phase, The Mexican government regularly offers consular 
services in death penalty cases that could have changed the result and averted the death sentence. 

On June 14, Senator Patrick Leahy (D-Vt.) introduced legislation that would ensure U.S. 
compliance with international obligations pursuant to Article 36 of the Vienna Convention on 
Consular Relations. The "Consular Notification Compliance Act" provides for federal court 
review in cases of foreign nationals convicted and sentenced to death prior to its enactment, 
specifically on the questi on of whether the dental of prompt and ongoing consular access resulted 
in prejudice in those cases. The legislation also increases opportunities to ensure early 
compliance with all consular notification in future capital cases involving foreign nationals- 
Congress must move quickly to pass this legislation. In the meantime, Leal's execution should be 
stayed to avoid the irreparable damage that will result if he is executed before the treaty-based 
judicial hearing that the United States is obliged to provide. 

Lori F. Damrosch is the Hamilton Fish Professor of International Law and Diplomacy and the 
Henry L. Moses Professor of Law and International Organization at Columbia Law School. 
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